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Bal-7768 Dacember 148, 1973

Spitz & Oroscsi'
TWentysFirat floor .
The 6%0 Dutlding
Corpua Chrioti, Toxa 78401

Attention: Oscar Spit,", Eaqiktra j
Gentlemen:

tforce-nce in made to your Apwjtt 13, 1973, letter to thia
OL'ce reouenting reconnideration of our decisIon1 B-iy64h8,
Autust 10p 1973, relative to the claim of Cent=on Corporation
(Contron) ftr royelty payitents in connection with Valuo Engineering
Change Tropooai (vnP) EC'O1, vubmitted byr Iflogont Iarnentsu Incor-
porated (Elegant), under contraot Ilo. D&AOMu69qwF.oo46, between
the &afl BUwines3 Adcaictration (SBA) and the United States Aruq
Ar/tnonition Procuroennt and Supply teonoy (APSA). You believe recon-
sidernt,5,on is warrcuted bacauno of a factal error in the decision.

Thin contraot, entered into on Oepteubtr 4, 1968, pumruant to
aection a (a)(l) of the Er4ll Buninean Act, 15 U.s.C. 637 (a)(i),
called for the fl'rn£uhinc of 310Q033 bandoleera for 40;r: cartridges
at a price of aQOI,50*. On Dcptember 13, 198 D1VA entered into
oubContraot iat CA-OD22f8(a) uith lctnt puwuanb to section
8 (a)(2) of the Smal Y3'.inene Aot, 15 U.s.¢. 637 (a)(2), for the
performnce of the prit contract.

MA mid Iznp'A, on AuWwt 19, 1969, entorid into\Contraot lWe.
IDALA09"7wu-0C0D6 for an additional qunnctity of 200,000 bandoleers Car
au aulitional n.rn'.wt 0o $1'30,Q0003 Tic adtiitiorna quantity wvas added
to tbo original rubcontract betwreen SM and fllegant by li3dtfication
ro. 1 to that vuV.contract, raining the total contract prioe to
4~331,5'n

* Cntron and flegant entered into en agroement oni 8eptembors 24,
* 1969, whereby Me-ant obtained all of Cantron'a rights, title dz'd
interest in VECP 1O-01. This VCCP cuggosted that a coot caving
could bo realized if uncapped snap fautoners wero subotituted for
the capped fasteners specified by the Uovernment, Pursuant to thiu
agraenent EleUAnt submitted the VECP for tho Government's conoideration,
uhercupon thr, GOrirnment agreed to pay flegant royn.otios for tho VfaP
in nocordanie 'ifth the pertinent provisions in rlogtnt's S11 contraot,

7u uwcacmetnt beotven Uegmnt and Contron alco providod tbat
:lŽocant. vould rjc Con'ron s5 porcent ot .11 =oniau realized under
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the VNWVP auboaaqueany court acti~on vaBs initirto by Cantiva to
enforce its agreeent with E:legantl ;and ultim~t-ely A Judgmerit order
van entered whereby A6 joint esemlz account 'Was estabihlled Vl~th a
banlc au escrow agent for receipt of royaltioup whichl w@as in accordance
with the pextele original agreoment, OBA ackoledged recelpt; of a
notice of assignment of royalties to thel ban i n Octobolr 2.097 Oni
December 1p 1970p and Y~rch 11t I.W11a Bn paidiinto tb~e joint onerov
account the HUL1B of $9073.56 and 469t4S8,r*970 reapect~ivelyp loan
oertain deductions due MEA by Eleaxnts I

In a transaction not related to aty at the above mwttosrf or
contractop the 8mall Buainaos Adminictration Regional Director$
Hichestern Regional Officep Chicago, Illinoios on August 28} i969p
appmrode a direct loan by SBA to Elageant in the a nunt of WanOOD
pursuant to aection VA^) of-the RSm11 Business Act* Elegant Sexeuted
a promisnory note in the amount of $1,0300 dwted October 3.1, 19,09.
In a letter to thin Office dated Febrwary 28t 1973, BHA uitated that
oiuce Eloaant has defaulted in the payment of' th1" loan$ it is GBA's
intention "to oat off any future -royvalty pay-wnt due Elegant andl
received by 8BM under its contracts with APSA agalnot Elegant's
indebtedness*" As of 8eptember 13P 19731 SBA haa recoivod the sunm
of P$3X36*85 no royalty raymonto due Elagant under cotltracts lion.,
nuAoq96q -1?oo46 and UW0~9-70-C-0006 and subcontract No& 8BA-0022ft

Ife have re:.oneidered our prior decleiou and, although ue note
a miotake an to the factR in that opinion, we affirm its final doter^v
mlnationo In c'at opinion ve -raferrod to the $0t0,00 given b, SBA
to elegant on AW-ruat 28, 1969, ao an advance payment under its subw
contract vith 8bAs As noted abovop this was incolTc~t* Tho $Itotoo
constituted a loan from SBA to Mlegants Howesverp characterizing thna
paymenlt ans Iowan doen not alter our earlier determidnation.

The Ckvernment's rig ht to withhold paymen in thia caseotea
fo its ¢cmmon lsw right of voe-off, Whlile Mlogant's debt to the
Oovernmonc aroma from a transaction unrelated to the bandolklor -coirtram-tos
nevertheless the Governmenb bits theou right of netwoff 'uhich belongs
to ewory oredfltort 'co applyr tho unapproprlated moneys, of his debtor, in
Un. hatndp in twctinguishmant of the debts duo to him.*" Uhited Btntoa ve
_mislPra o 332 uaS. 234 (1947); mcnrdght v. Unlted Ettea, U8
10R-&Ibe7 ); nd Gratiot vo _Ini-ed States, 40 U.S.
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You original argtw' lhat the arskerent betwopn Contron aM
Megulnt vto "a joint vanitmwo to Pecute snm perftom a public contnct."
Wbfle the (oWWit Cay notuse contnsct moniea t extinj3uish the
unrelatiw debt of one of a 4omtractor' ujoiat venturora (rconomrr
3 inat& catinta Cotn Inc*- ,nited Strte 4OF02d 7I (to C1.

Rk,} It G not 'ind a TUMlent basln Ibr coolmlUny that such
priv.ty of con'tacc exlted bctveen the GoCernment and Contron under
the bandoleer contracts. Inasiuabh a Centrou assigned ito rightn,
title and intervint in the VNFP to ElOEtxnt and aince the royaltien
beocma dua i\pon perforznnoe of tbe contract by flegiant and Centron'o
particoipzition only encompassed 4a tcmll aspect of the pcrVorarcne by
Mleant, ye cannot conclude that Centrcm In entitled to pe\yn=nt fn
a joint venturer.

As to the Owernt' ghtr.of 'et-of't inat the cuairnue-
bank, in the abseiLce of an effbective no setwoft proviaion Sn the
contract the Govenrment is entitled to noto*" agtnut rn'norslinee-
bank any of its olaW against the asuipnaror-ontractor vixita hbd
WLtUed prior to the assignment. South bide Dank & Triunt Comnim v.

~~~~~~~~~~~~~~~~~~~~ - -~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~ff~~--M AVie~d 8:ntn Po r 2d 013 (1955); 37 a=y. neX 1S 029M
and i-17VVi54, August 12 1970. The record bufore us indicates that
the S&B loan became due on Augut 31, 1970, whoreas receipt of notice
of thc aoasigment van acknowlodged in October 1970, (Annignrents
Qire af.Voctivo Only aftcr notifieation. 31 Ue.S.C. 203.)

Zn any avnt, the bad-, appears to be aeting heir merely an an
CsoDJA vaqenL for ultimte. distribution to ito principala, Contion
and Elojapt, and has no fiinmial intereat in the contractors
oporationa undor the contraot* In uxh circu=tanceut oe vould regard
the caaigrn3nt, xin practical otfecit, as having been undo to the
prinaipaloy Centron nnd Jlecant. B-171552, April 27, 1971. Since
&veignzents of accounta receivable Crom the United Btaten cn b3
lavl(ully ratnk onlv to financing institutions within tho moaning of
the Aosiunmant of Claims Act of 19409 31 U.S.C 203, and since tho
bank's principalB do not meat this criteri% wve do not regard such an
a8sig1ent to tho agent b.nk a enAirceablo againct the Goavernant.
49 Ccmtr. cen. 44, 46 (1969) wA eauea cited Acmrein.

Acarding'yt, we remin of tb opi-nion tWit the Govarzments
sat-oft cetion wax proya.

S5.rcekrly yO\WS

Paul G. Dcmbling

For the6 Comptroller Gtnoer
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